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310 CMR 7.28 NOx Trading Program 

July 2, 2004 

This copy of the Massachusetts NOx Allowance Trading Program regulation, 310 CMR 7.28, incorporating the 
Public Benefit Set-Aside amendments, is not an official version of 310 CMR 7.28.  This “unofficial” version is 
offered only as a convenience to our web-site users.  There may be discrepancies between this version and the 
official version in the Massachusetts Register.  If you MUST know that the version you have is correct and up-to-
date, please purchase the regulation through the State Bookstore (at http://www.state.ma.us/sec/spr/spridx.htm).  
The official versions of all state statutes and regulations are only available through the State Bookstore. 

7.28 NOx Allowance Trading Program 

(1) Purpose and Scope. 
(a) The purpose of 310 CMR 7.28 is to control emissions of nitrogen oxides (NOx) during the summertime 
control period (May 1 through September 30 of each year).  310 CMR 7.28 accomplishes this by establishing a 
state trading program budget for NOx during each control period, implemented through a NOx allowance trading 
program beginning May 1, 2003. 
(b) The Department will allocate NOx allowances for each control period as described in 310 CMR 7.28(6) 
equal to the total Massachusetts NOx state trading program budget in tons. 
(c) NOx allowances from other states may be used by budget units to comply with 310 CMR 7.28, provided the 
other state has a NOx allowance trading program approved by EPA. 
(d) NOx allowances allocated by the Department may be used by budget units to comply with NOx allowance 
trading programs of other states, provided the other state has a NOx allowance trading program approved by 
EPA. 
(e) The Department authorizes the Administrator to assist the Department in implementing the NOx allowance 
program by carrying out the functions set forth for the Administrator in 310 CMR 7.28. 

 
(2) Definitions. The definitions in 310 CMR 7.00 apply to 310 CMR 7.28.  However, the following terms have the 
following meanings when they appear in 310 CMR 7.28.  If a term is defined both in 310 CMR 7.00 and in 310 CMR 
7.28(2), the definition in 310 CMR 7.28(2) applies. 

Account means a record in the NOx Allowance Tracking System where allowances are recorded, and includes 
compliance, overdraft and general accounts. 

Account Number means the identification number given by the Administrator to an account in the NOx Allowance 
Tracking System (NATS). 

Acid Rain Emission Limitation means a limitation on emissions of sulfur dioxide or nitrogen oxides under the Acid 
Rain Program pursuant to title IV of the federal Clean Air Act. 

Actual energy efficiency means the percentage of gross energy input that is recovered as useful net energy output in the form 
of electrical or thermal energy and that is used for heating, cooling, industrial processes, or other beneficial uses. 
 
Addition means an increase in the area, aggregate floor area, height or number of stories of a building. 
 

Allocate or Allocation means the assignment of allowances by the Department to a NOx Allowance Tracking 
System account, as recorded by the Administrator. 

Allowance means a limited authorization to emit one ton of NOx during a specified control period or any control 
period thereafter.  An allowance is usable only for complying with the provisions of 310 CMR 7.28.  The use of an 
allowance after the initial control period is subject to the terms and conditions for use of banked allowances in 310 
CMR 7.28(9).  All allowances are allocated, transferred, or used as whole allowances.  To determine the number of 
whole allowances, the number of allowances or tons is rounded down for decimals less than 0.5 and rounded up for 
decimals of 0.5 or greater. 
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Allowance Deduction means the permanent withdrawal of allowances by the Administrator from a NOx Allowance 
Tracking System account pursuant to 310 CMR 7.28(14) or 7.28(4)(c)4. 

Allowance Transfer means the transfer to another account of one or more allowances by whatever means, 
including but not limited to purchase, trade, auction, or gift, in accordance with the procedures established in 310 
CMR 7.28(10). 

Allowance Transfer Deadline means midnight of November 30 or, if November 30 is not a business day, midnight 
of the first business day thereafter.  It is the deadline by which allowances must be transferred, or requested to be 
transferred, to a compliance or overdraft account to comply with the requirements of 310 CMR 7.28 for the control 
period of that year. 

Authorized Account Representative (AAR) means the individual who is authorized, in writing, to transfer or 
otherwise manage allowances for an account, as well as to certify any other reports to the NOx Allowance Tracking 
System (NATS) and the NOx Emissions Tracking System (NETS). 

Alternative Authorized Account Representative (AAAR) means the alternate individual who is authorized, in 
writing, to transfer or otherwise manage allowance for an account, as well as to certify any other reports to the NATS 
and NETS.  The AAAR has the same authority as the “primary” AAR, however, all correspondence from the 
Administrator will be directed to the primary AAR. 

Banked Allowance means an allowance which is not used to reconcile emissions in the designated year of 
allocation but which is carried forward in a compliance, overdraft, or general account. 

Banking means the retention of allowances from one control period for use in a future control period. 

Budget Unit means a fossil fuel fired boiler, combustion turbine or indirect heat exchanger which emits NOx to a 
stack and has a maximum heat input capacity of 250 MMBtu/Hour, or more; an electric generating unit with a 
nameplate capacity of 15 MW, or more; any unit which has opted in to 310 CMR 7.28 when the Department 
approves an opt in application under 310 CMR 7.28(4)(c); or any unit the Department includes in 310 CMR 7.28 
pursuant to 310 CMR 7.28(4)(d). 

Building means a structure enclosed within exterior walls or firewalls, built, erected and framed of a combination of any 
materials, whether portable or fixed having a roof, to form a structure for the shelter of person, animal or property, and that is 
subject to the provisions of 780 CMR 1301.0 et seq.  For the purpose of this definition, “roof” shall include an awning or 
similar covering, whether or not permanent in nature.  Each portion of a building which is completely separated from other 
portions by firewalls shall be considered as a separate building. 

Commence Commercial Operation means, with regard to a unit that serves a generator, to have begun to produce 
steam, gas, or other heated medium used to generate electricity for sale or use, including test generation. 

Commence Operation means to have begun any mechanical, chemical, or electronic process, including start-up of 
an emissions control technology, emissions monitor or a unit's combustion chamber. 

Compliance Account means the account for each budget unit in the NOx Allowance Tracking System, which holds 
allowances used to determine compliance with 310 CMR 7.28. 

Continuous Emission Monitoring System (CEMS) means the equipment required by 310 CMR 7.28(11) used to 
sample, analyze, measure and provide, by readings taken at least once every 15 minutes of the measured 
parameters, a permanent record of NOx emissions, expressed in tons per hour of NOx.  The following systems are 
component parts included, consistent with 40 CFR Part 75, in a continuous emission monitoring system: 

(a)   Flow monitor; 
(b)   Nitrogen oxides pollutant concentration monitors; 
(c)   Diluent gas monitor (oxygen or carbon dioxide) when such monitoring is required by 40 CFR Part 75 
Subpart H; 
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(d)   A continuous moisture monitor when such monitoring is required by 40 CFR Part 75 Subpart H; and 
(e)   An automated data acquisition and handling system. 

 

Compliance Supplement Allowance means an allowance from the Massachusetts compliance supplement pool of 
473 allowances as approved by EPA.  Any compliance supplement allowance can only be used during 2003 and 
2004, and the Department will retire any remaining allowances. 

Control Period means the period beginning May 1 of a calendar year and ending on September 30 of the same 
year, inclusive. 

Current Year means the calendar year in which an action takes place.  For example, an allowance allocated for use 
in 2003 which goes unused and becomes a banked allowance on January 1, 2004 can be used in the "current year" 
2004 or later, subject to the conditions for banked allowance use, as stated in 310 CMR 7.28(9). 

Curtailment or Curtails means a reduction from the representative utilization or capacity factor at a budget unit. 

Electric Generating Unit means any fossil fuel fired combustion unit that serves a generator of 15 MW nameplate 
capacity or greater, which provides electricity for sale or use. 

Energy Efficiency Project or EEP means one or more of the following voluntary projects that directly result in energy savings 
at a facility located in Massachusetts: 
 

(a) the construction of a new building or addition that exceeds the requirements of the Massachusetts State Building Code, 
780 CMR 1301.0 et seq., Energy Conservation; or 

 
(b) the installation, replacement or modification of equipment, fixtures, or materials including without limitation: 

1.   windows and doors; 
2.   caulking and weather-stripping; 
3.   insulation; 
4.   automatic energy control systems; 
5.   refrigeration equipment; 
6.   hot water systems; 
7.   equipment required to operate steam, hydraulic, and ventilation systems; 
8.   plant and distribution systems including replacement of burners, furnaces or boilers; 
9.   electrical or mechanical furnace ignition systems; 
10. lighting fixtures; 
11. energy recovery systems excluding landfill gas combustion, or municipal waste combustion systems; 
12. motors; 
13. variable speed drive installations on industrial fans and pumps; and 
14. combined heat and power systems that achieve an actual energy efficiency of 60%; or 

 
(c) The commencement or modification of building or facility operation and maintenance procedures. 
(d) Reductions in labor, load shifting, and any other measures that do not directly result in energy savings are not EEPs 
under 310 CMR 7.28(2). 
(e) Projects resulting in energy savings for a budget unit are not EEPs under 310 CMR 7.28(2). 

Excess Emissions means emissions of NOx reported by a budget unit during the control period, rounded to the 
nearest whole ton, which are greater than the number of current year and banked allowances in the budget unit's 
NOx Allowance Tracking System compliance or overdraft accounts available for compliance under 40 CFR 96.54 at 
the allowance transfer deadline for that year. 

Existing Budget Unit means: 

(a)   For the year 2000, when the Department allocates allowances for the 2003 control period, any budget unit 
which has commenced operation, and has electrical or useful steam output for the years 1994 through 1998, 
including years with an output of zero. 
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(b)   For the years 2001 onward, when the Department allocates allowances for the 2004 control periods 
onward, any budget unit which has operated during a control period prior to the current year. 
Once a unit meets the criteria to be an existing budget unit, it will retain that classification. 

 

Fossil Fuel means natural gas, petroleum, coal or any form of solid, liquid or gaseous fuel derived wholly, or in part, 
from such material. 

Fossil Fuel Fired means the combustion of fossil fuel or any derivative of fossil fuel alone, or, in combination with 
any other fuel, if fossil fuel comprises more than 50% of the annual heat input on a Btu basis.  Once a unit is 
considered fossil fuel fired, then the unit is always considered fossil fuel fired even if the fossil fuel no longer 
comprises more than 50% of the annual heat input on a Btu basis. 

General Account means an account in the NOx Allowance Tracking System (NATS) that is not a compliance or 
overdraft account. 

Heat Input means heat derived from the combustion of fuel in a budget unit and does not include the heat derived 
from preheated combustion air, recirculated flue gas, or exhaust from other budget units. 

Indirect Heat Exchanger means combustion equipment in which the flame or the products of combustion are 
separated from any contact with the principal material in the process by metallic or refractory walls.  It includes, but 
is not limited to, steam boilers, vaporizers, melting pots, heat exchangers, column reboilers, fractioning column feed 
preheaters, reactor feed preheaters, fuel-fired reactors such as steam hydrocarbon reformer heaters and pyrolysis 
heaters. 

Maximum Heat Input Capacity means a unit-specific maximum hourly heat input (MMBtu), which is the higher of 
the manufacturer's maximum rated hourly heat input or the highest observed hourly heat input. 

Nameplate Capacity means the maximum electrical generating output (expressed in MW) that a generator can 
sustain over a specified period of time when not restricted by seasonal or other deratings as measured in 
accordance with the United States Department of Energy standards. 

New Budget Unit means, for the purpose of the allocation under 310 CMR 7.28(6), a budget unit which has 
commenced operation after the 1998 control period, but which has not received an allocation under 310 CMR 7.28 
from the Department for the current year's control period. 

NOx Allowance Tracking System (NATS) means the computer system used by the EPA to track the number of 
allowances held and used by any account. 

NOx Emissions Tracking System (NETS) means the computer system used by the EPA to track the NOx 
emissions from budget units. 

Opt In means that a person who owns, leases, operates or controls a unit elects to become a NOx budget unit under 
310 CMR 7.28 through a final, effective NOx budget unit opt-in approval issued under 310 CMR 7.28(4)(c). 

Overdraft Account means the NOx Allowance Tracking System account established by the Administrator for each 
facility where there are two or more budget units. 

Public Benefit Set Aside Baseline Period means any one of the three control periods as defined in 310 C.M.R. 7.28 preceding 
the year in which the Energy Efficiency Project or Renewable Energy Project was first put in use or first became operational.  
Once allowances have been granted for a project, the same PBSA baseline period shall be used to calculate allowances for that 
project in any subsequent year. 
 
Proponent means any person who owns, leases, operates or controls an Energy Efficiency Project or a Renewable Energy 
Project, or a Representative as defined in 310 CMR 7.28(2). 
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Quantifiable means a reliable and replicable method for calculating the amount of an emission reduction acceptable 
to the Department and to the EPA. 

Real means a reduction in emissions, quantified retrospectively, net of any consequential increase in emissions due 
to shifting demand determined using the ISO New England's or successor organization's marginal NOx emission 
rate. 

Recorded with regard to an allowance transfer or allowance deduction, means an account in the NATS was updated 
by the Administrator with the details of an allowance transfer or allowance deduction. 

Renewable Energy means energy generated by one or more of the following fuels, energy resources or technologies, and that 
does not emit NOx: solar photovoltaic or solar thermal energy; wind energy; fuel cells that do not employ a fuel processor that 
emits NOx; ocean thermal, wave or tidal energy; hydro and geothermal energy.  Energy generated from nuclear fuel, biomass, 
landfill gas, fuel cells that employ a fuel processor that emits NOx, and hydro using pumped storage are not renewable energy 
under 310 CMR 7.28. 
 
Renewable Energy Project or REP means one or more generation units producing renewable energy that is either located in 
Massachusetts or adjacent to Massachusetts and directly and solely connected to transmission facilities located in 
Massachusetts.  An REP may not receive PBSA allowances under 310 CMR 7.28 for energy generation that has been awarded 
NOx allowances under another program administered by the government of the United States, or any other political subdivision 
thereof. 

Representative means a party who aggregates one or more Renewable Energy Projects or Energy Efficiency Projects, to equal 
at least one whole allowance.  Representative may include, without limitation, a common owner of projects, an energy service 
company, an emission trading broker or a state or municipal entity. 

Repowering means: 

(a)   Qualifying Repowering Technology as defined by 40 CFR Part 72 or, 
(b)   The replacement of a budget unit by either a new combustion unit or the purchase of heat or power from 
the owner of a new combustion unit, provided the replacement unit: 

1.   (regardless of owner) is on the same, or contiguous property as the replaced budget unit; 
2.   has a maximum heat output rate or power output rate equal to or greater than the maximum heat 
output rate or power output rate of the replaced budget unit; 
3.   incorporates technology capable of controlling multiple combustion pollutants simultaneously with 
improved fuel efficiency and significantly greater waste reduction relative to the performance of 
technology in widespread commercial use as of November 15, 1990. 

 

Representative Emissions for units which opt in to 310 CMR 7.28 are an average of the unit’s actual emissions in 
a control period over two representative, consecutive control periods within the five years preceding the opt in or 
reclassification.  In no event may representative emissions be greater than the allowable emissions for that unit 
established by any permit or regulation. 

State Trading Program Budget means the total number of NOx tons apportioned to all NOx Budget units in a given 
State, in accordance with the NOx Budget Trading Program under 40 CFR 51.121, for use in a given control period. 

Steam Generating Unit means a combustion unit that utilizes greater than 50% of its energy output measured in 
MMBTU for heat or process applications. 

Submitted means sent to the appropriate authority under the signature of the Authorized Account Representative.  
For purposes of determining when something is submitted, an official U.S. Postal Service postmark or electronic 
time stamp establishes the date of submittal. 

Surplus means an emission reduction which is not required by the Massachusetts SIP at the time the reduction was 
made, is not relied upon in an applicable attainment demonstration, and is not required by a state or federal permit 
or order. 
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Voluntary means an action that is not otherwise required by federal or Massachusetts law or the ordinance of any 
Massachusetts municipality. 

(3)   The Massachusetts NOx State Trading Program Budget. 

(a)   For each year from 2003 onward the Massachusetts NOx state trading program budget is 12,861 tons of 
NOx for each control period. 
(b)   The Massachusetts NOx state trading program budget established in 310 CMR 7.28(3)(a) may be modified 
by the Department to include emissions from units which opt in to 310 CMR 7.28 pursuant to 310 CMR 
7.28(4)(c), or which the Department opts in under 310 CMR 7.28(4)(d).  The Department will record any 
modification to the state trading program budget, and submit it by January 1 of each year to the EPA.  
Modifications to the state trading program budget are subject to a thirty-day public notice and comment period, 
as part of the opt-in process. 

 
(4)   Applicability. 

(a)   310 CMR 7.28 applies to any person who owns, leases, operates or controls a budget unit. 
(b)   310 CMR 7.28 applies to Authorized Account Representatives (AARs) and Alternative Authorized Account 
Representatives (AAARs) for general, compliance and overdraft accounts, where appropriate.  Any provision of 
the NOx allowance program that applies to a budget unit (including a provision applicable to the NOx AAR of a 
NOx budget unit) shall also apply to the owners, lessee, operators or controllers of the budget units. 
(c)   Any person who owns, leases, operates or controls a unit which does not initially meet the definition of a 
budget unit, and which emits NOx through a stack may choose to opt in to the NOx allowance program to 
become a budget unit, subject to the following: 

1.   The person must submit an opt in application and an emission control plan under 310 CMR 7.28(7) to 
the Department for approval.  The application must document the unit's representative emissions.  
Representative emissions are an average of the actual emissions in a control period over two 
representative, consecutive control periods within the five years preceding the opt in application.  In no 
event may representative emissions exceed the allowable emissions for that unit established by any 
permit or regulation. 
2.   The unit will be considered a budget unit when the Department approves the opt in application and 
the emissions control plan.  It is then subject to all of the requirements contained in 310 CMR 7.28. 
3.   Any person who chooses to opt in to 310 CMR 7.28 must modify the facility’s operating permit, issued 
pursuant to 310 CMR 7.00: Appendix C to include the applicability of 310 CMR 7.28, the authority to trade 
allowances, and the authority to emit in accordance with the allowances allocated or obtained by the 
allowance transfer deadline. 
4.   Any person who chooses to opt in to 310 CMR 7.28, and who subsequently ceases or curtails 
operations, will be subject to an allowance adjustment which represents emissions equivalent to those 
reduced through the cessation or curtailment of emitting operations. 
5.   Any person who opts in to 310 CMR 7.28, can not opt out unless the NOx emitting operations at the 
opt in unit have permanently ceased. 

(d)   If the Department determines that a unit that emits NOx through a stack may cause or contribute to a 
condition of air pollution, the Department may require the person who owns, leases, operates or controls that 
unit to comply with 310 CMR 7.28 using allowances, as assigned by the Department.  The Department will 
notify the person in writing and allocate allowances to the unit as determined by the Department. 

(5)   General Provisions. 

(a)   Beginning May 1, 2003, any person who owns, leases, operates or controls a budget unit must, by 
November 30 of each calendar year, possess a number of current year or banked NOx allowances in the 
budget unit's compliance or overdraft accounts that are available for compliance under 40 CFR 96.54, equal to 
or greater than the total tons of NOx emitted by that budget unit from May 1 through September 30 of that year.  
Allowances for which transfer requests have been submitted in accordance with 310 CMR 7.28(10) by 
November 30 are considered to be in the compliance or overdraft account. 
(b)   Any person who owns, leases, operates or controls a new budget unit must notify the Department when it 
commences operation.  Any person who owns, leases, operates or controls a new budget unit may request 
allowances from the Department in accordance with 310 CMR 7.28(6). 
(c)   Any person subject to 310 CMR 7.28 must comply with all other applicable regulations, including, but not 
limited to, 310 CMR 7.02: Preconstruction Plan Approval and Emission Limitations, 310 CMR 7.19: Reasonably 
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Available Control Technology for sources of NOx 310 CMR 7.00: Appendix A Emissions Offsets and 
Nonattainment Review, and 310 CMR 7.00: Appendix C Operating Permit Program.  If provisions or 
requirements from any other regulation conflict with a provision of 310 CMR 7.28, the more stringent of the 
provisions will apply unless otherwise determined by the Department in the unit's approved emission control 
plan.  Regardless of the Department's determination in the emission control plan, a person must comply with all 
applicable federal requirements. 
(d)   Except as otherwise provided in 310 CMR 7.28, NOx allowances cannot be used to meet or exceed the 
limitations of any other permit or regulation issued under 310 CMR 7.00. 
(e)   Offsets required for new or modified units subject to 310 CMR 7.00 Appendix A, Emissions Offsets and 
Nonattainment Review, must be obtained in accordance with 310 CMR 7.00 Appendix A and Appendix B, as 
applicable.  NOx allowances under 310 CMR 7.28 may not be used for offsets. 
(f)   The reductions of NOx emissions at a budget unit may be used to meet the requirements of 310 CMR 7.00 
Appendix A or B.  The use of the NOx emission reductions under 310 CMR 7.00 Appendix A or B may not 
result in a reduction of the budget unit’s allowance allocation except as provided under 310 CMR 7.28(6)(h). 

 
(6)   Allowance Allocation. 

(a)   New Unit Set-Aside. 
1.  Each calendar year from 2003 onward, the Department will allocate 5% of the Massachusetts NOx state trading 
program budget to a new unit set-aside account.  New budget units may request allowances from this new unit set-
aside account according to the procedures in 310 CMR 7.28(6)(c), and the Department will allocate allowances from 
the new unit set-aside account to the new budget unit.  If, in total, new budget units request more allowances than 
are available in the new unit set-aside account that calendar year, including those available under 310 CMR 
7.28(6)(a)2., then allowances will be allocated to the new budget units by the Department pro rata based on net 
control period electrical and useful steam output. 
2.   In any calendar year, if new budget units request more allowances than are available in the new unit set-aside 
account, then a maximum of 2% of the Massachusetts NOx state trading program budget from the public benefit set-
aside account may be transferred to the new unit set-aside account to satisfy new budget unit requests.  Allowances 
requested under 310 CMR 7.28(6)(b)1. will be allocated before any transfers to the new unit set-aside can be made. 
 
3.  Unused allowances allocated to the new unit set-aside will be banked in the new unit set-aside account.  If the 
number of banked allowances in the new unit set-aside account is ten percent or more of the total Massachusetts 
NOx state trading program budget after EPA completes the annual compliance determination under 310 CMR 
7.28(14), then any banked allowances in excess of five percent of the Massachusetts NOx state trading program 
budget will be allocated to existing units pro rata based on net control period electrical and useful thermal energy 
output for the previous calendar year. 
 
4.   After a new budget unit has operated in one control period it becomes an existing budget unit and the 
Department will allocate allowances for the control period commencing three years in the future according 
to 310 CMR 7.28(6)(d).  The unit will continue to receive allowances from the new unit set-aside 
according to 310 CMR 7.28(6)(c) until it is eligible to use allowances allocated under 310 CMR 7.28(6)(d). 
 

(b)   Public Benefit Set-Aside. 
 
1.  Beginning in 2003, the Department will annually allocate 5% of the Massachusetts NOx state trading program 
budget to a public benefit set-aside (PBSA) account to provide for allocation of allowances for Energy Efficiency 
Projects (EEPs) and Renewable Energy Projects (REPs). 

 
2.  In any calendar year, if the Department approves the allocation of more allowances for EEPs and REPs than are 
available in the public benefit set-aside account, then a maximum of 2% of the Massachusetts NOx state trading 
program budget from the new unit set-aside account may be transferred to the PBSA account, if available.  The 
Department will allocate allowances to the new budget units as requested under 310 CMR 7.28(6)(a)1. before it 
transfers any surplus new budget unit allowances to the PBSA account. 
 

3.  In any calendar year, if the Department approves the allocation of more allowances than are available in the 
PBSA account for that calendar year, including those surplus new unit set-aside allowances transferred pursuant to 
310 CMR 7.28(6)(b)2. then allowances will be allocated to all PBSA projects for that year on a pro rata basis. 
 
4.   For each of the three control periods of 2003 through 2005 only, the budget units in Table A will 
receive the allocations listed in the table from the public benefit set-aside. 
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310 CMR 7.28(6)(b)4. TABLE A 
Partial NOx Allowance Allocation from the Public Benefit Set-Aside for 2003 - 2005 

NAME ORIS Code Allowance Allocation

Braintree 01660 3 

Peabody 01658 1 

Taunton 01682 3 

 
5. Allowances allocated to the PBSA account that are unused will be banked in the PBSA account.  If the number of 
banked allowances in the PBSA account is 10% or more of the total Massachusetts NOx state trading program 
budget after EPA completes the annual compliance determination pursuant to 310 CMR 7.28(14), then any banked 
allowances in excess of 5% of the Massachusetts NOx state trading program budget will be allocated to existing 
budget units pro rata based on their net control period electrical and useful thermal energy output for the previous 
calendar year. 
 
6. By November 1st of each year, the Department will allocate current year allowances from the PBSA account to the 
account established under 310 CMR 7.28(8). 
 
7. PBSA Allowance Calculations. 
 
To calculate the number of allowances that may be allocated under 310 CMR 7.28(6)(b), a proponent shall use one 
of the following formulae, except that other reliable and replicable methods of quantification acceptable to the 
Department may also be used for projects that in the aggregate do not exceed five PBSA allowances: 
 

a. REPs Generating Electrical Energy. 
 
Allowances = (MWh * 1.5 lbs/MWh) / (2000 lbs/ton); 
 
Where MWh is the net electrical energy generated by a renewable energy project. 
 
b. REPs Generating Useful Net Thermal Energy. 
 
Allowances = (MMBtu output * 0.44 lb/MMBtu output) / (2000 lbs/ton); 
 
Where MMBtu output is the useful net thermal energy generated by the REP. 
 
c. EEPs Saving Electrical Energy. 

i. Allowances = (MWh * 1.5 lbs/MWh) / (2000 lbs/ton); 

Where MWh is the amount of electrical energy saved by the EEP. 
 
ii. Except as provided in 310 CMR 7.28 (6)(b)7.c.iii. and iv., the amount of electrical energy saved shall be 
calculated by comparing, (a) the amount of electrical energy consumed during the control period in the 
calendar year preceding the year in which the application is submitted, to (b) the amount of electrical 
energy consumed during the PBSA baseline period.  If monthly data for energy consumed is not available, 
then energy savings shall be calculated by comparing the energy consumed during the calendar years 
corresponding to the periods described in 310 CMR 7.28(6)(b)7.c.ii. multiplied by five-twelfths. 

 
iii. For the construction of a new building or addition that exceeds the requirements of 780 CMR 1301.0 et 
seq., Energy Conservation, the amount of electrical energy saved shall be calculated by comparing, (a) the 
amount of electrical energy consumed during the first full control period immediately preceding the year 
the application is submitted, to (b) the amount of electrical energy that would have been consumed at the 
same occupancy level during the control period if the building or addition had been constructed according 
to 780 CMR 1301.0 et seq., Energy Conservation.  If monthly data for energy consumed is not available 
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then energy savings shall be calculated by comparing the energy consumed during the calendar years 
corresponding to the periods described in 310 CMR 7.28(6)(b)7.c.iii. multiplied by five-twelfths. 
 
iv. 2003 Allowances. For 2003 allowances for the construction of a new building or addition that exceeds 
the requirements of 780 CMR 1301.0 et seq., Energy Conservation, the amount of electrical energy saved 
shall be calculated by comparing (a) the amount of electrical energy consumed during the 2002 control 
period to (b) the amount of electrical energy that would have been consumed during the 2002 control 
period if the building or addition had been constructed according to 780 CMR 1301.0 et seq., Energy 
Conservation. 
 
For all 2003 allowances for EEPs, other than a new building or addition, the amount of electrical energy 
saved shall be calculated by comparing (a) the amount of electrical energy consumed during the 2002 
control period to (b) the amount of electrical energy consumed during the PBSA baseline period. 
 
For projects described in 310 CMR 7.28(6)(b)7.c.iv., if monthly data for energy consumed is not available, 
then energy savings shall be calculated by comparing the energy consumed during the calendar years 
corresponding to the periods described in 310 CMR 7.28(6)(b)7.c.iv. multiplied by five-twelfths. 
 
d. EEPs Saving Thermal Energy. 
 
i. Allowances = (MMBtu output * 0.44 lb/MMBtu output) / (2000 lbs/ton); 
 
Where MMBtu output is the amount of thermal energy saved by the EEP. 
 
ii. Except as provided in 310 CMR 7.28 (6)(b)7.d.iii. and iv., the amount of thermal energy saved shall be 
calculated by comparing, (a) the amount of thermal energy consumed during the control period in the 
calendar year preceding the year in which the application is submitted, to (b) the amount of thermal energy 
consumed during the PBSA baseline period.  If monthly data for energy consumed is not available, then 
energy savings shall be calculated by comparing the energy consumed during the calendar years 
corresponding to the periods described in 310 CMR 7.28(6)(b)7.d.ii. multiplied by five-twelfths. 
 
iii. For the construction of a new building or addition that exceeds the requirements of 780 CMR 1301.0 et 
seq., Energy Conservation, the amount of thermal energy saved shall be calculated by comparing, (a) the 
amount of thermal energy consumed during the first full control period immediately preceding the year the 
application is submitted, to (b) the amount of thermal energy that would have been consumed at the same 
occupancy level during the control period if the building or addition had been constructed according to780 
CMR 1301.0 et seq., Energy Conservation.  If monthly data for energy consumed is not available then 
energy savings shall be calculated by comparing the energy consumed during the calendar years 
corresponding to the periods described in 310 CMR 7.28(6)(b)7.d.iii. multiplied by five-twelfths. 

 
iv. 2003 Allowances.  For 2003 allowances for the construction of a new building or addition that exceeds 
the requirements of 780 CMR 1301.0 et seq., Energy Conservation, the amount of thermal energy saved 
shall be calculated by comparing (a) the amount of thermal energy consumed during the 2002 control 
period to (b) the amount of thermal energy that would have been consumed during the 2002 control period 
if the building or addition had been constructed according to 780 CMR 1301.0 et seq., Energy 
Conservation. 
 
For all 2003 allowances for EEPs, other than a new building or addition, the amount of thermal energy 
saved shall be calculated by comparing (a) the amount of thermal energy consumed during the 2002 control 
period to (b) the amount of thermal energy consumed during the PBSA baseline period. 
 
For projects described in this subdivision, 310 CMR 7.28(6)(b)7.d.iv., if monthly data for energy consumed 
is not available, then energy savings shall be calculated by comparing the energy consumed during the 
calendar years corresponding to the periods described 310 CMR 7.28(6)(b)7.d.iv. multiplied by five-
twelfths. 
 
e. EEPs Saving Thermal or Mechanical Energy in a Manufacturing Process Where Energy Consumption is 
Measured on a Unit of Production Basis. 
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A unit of production as used in this formula may include manufactured items, raw, intermediate, or final 
materials including steam, or other products measured in discrete units and produced as a result of the 
consumption of energy in a specific process or piece of equipment (e.g., a natural gas compressor). 

 
Allowances = (((Et1/Pt1) - (Et2/Pt2)) * Pt2* NPt2 * (NPt1/NPt2)) / (2000 lbs/ton); 
 
Where Et1 = Energy consumed during the PBSA baseline period in MMBtu.  If monthly data is not 
available for the control period, then Et1 = the amount of energy consumed during any one of the three 
calendar years before the year in which the EEP was first put in use or first became operational multiplied 
by five-twelfths; 
 
Pt1 = Units of product produced per PBSA baseline period.  If monthly data is not available for the control 
period, then Pt1 = the units of product produced during any one of the three calendar years before the year 
in which the EEP was first put in use or first became operational, multiplied by five-twelfths; 
 
NPt1 = NOx emitted during the consumption of energy, measured in pounds per MMBtu heat input during 
the PBSA baseline period.  If monthly data is not available for the control period, then NPt1 = NOx emitted 
during any one of the three calendar years before the year in which the EEP was first put in use or first 
became operational, multiplied by five-twelfths. 
 
Et2 = Energy consumed during the control period in the year before the calendar year in which the 
application is submitted (or during the 2002 control period in the case of 2003 allowances).  If monthly data 
is not available for the control period, then Et2 = energy consumed during the calendar year before the year 
in which the application is submitted (or 2002 in the case of 2003 allowances), multiplied by five-twelfths. 
 
Pt2 = Units of product produced during the control period in the year before the calendar year in which the 
application is submitted (or during the 2002 control period in the case of 2003 allowances).  If monthly data 
is not available for the control period then Pt2 = units of product produced during the calendar year before 
the year in which the application is submitted (or 2002 in the case of 2003 allowances), multiplied by five-
twelfths. 
 
NPt2 = NOx emitted during the consumption of energy, measured in pounds per MMBtu heat input during 
the control period in the year before the calendar year in which the application is submitted (or during 2002 
in the case of 2003 allowances).  If monthly data is not available for the control period then NPt2 = NOx 
emitted during the calendar year before the year in which the application is submitted (or during 2002 in 
the case of 2003 allowances), multiplied by five-twelfths. 
 
f. EEPs That are Combined Heat and Power Systems With Actual Energy Efficiency Equal to or Greater 
Than 60%. 
 
i. The requirement of 60% Actual Energy Efficiency applies to the combined heat and power system, not 
the end user.  For purposes of determining when a combined heat and power system meets 60% Actual 
Energy Efficiency, Actual Energy Efficiency shall be calculated using the following formula: 
 
Eff% = (NEO + UTO) / GEI; 
 
Where: 
 
Eff% = Actual energy efficiency; 
 
NEO = Net useful electrical energy output of the system converted to British thermal units, (Btus) per unit 
of time; 
 
UTO = Net useful thermal energy output, or the energy output in Btus of thermal energy used for heating, 
cooling, industrial processes, or other beneficial uses, per unit of time; and 
 
GEI = Gross energy input, based upon the higher heating value of fuel, in Btus per unit of time. 
 
ii. Allowances = ([NOx conventional] – [NOx CHP system]) / (2,000 lbs/ton) 
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Where: 
 
[NOx conventional] = (kWh * (3,412 Btu/kWh) / 0.34 + HeatOut / 0.8) / 1,000,000 * (0.15 lbs 
NOx/MMBtu); 
 
[NOx CHP system] = BtuIn / 1,000,000 * NOxRate; 
 
kWh = The number of kilowatt-hours of net electrical energy generated by the system during the PBSA 
baseline period.  If monthly data is not available for the PBSA baseline period, then the number of 
kilowatt-hours of net electrical energy generated by the system during any one of the three calendar years 
before the year in which the system first generated energy, multiplied by five-twelfths; 
 
HeatOut = The number of British thermal units (Btu) of net useful thermal energy used by the system for 
space, water, or industrial process heat during a control period.  If monthly data is not available for the 
control period, then HeatOut = the number of British thermal units (Btu) of net useful thermal energy used 
by the system for space, water, or industrial process heat during a calendar year, multiplied by five-
twelfths; 

 
BtuIn = The heat input of fuel used by the system to produce electrical or thermal energy during the PBSA 
baseline period.  If monthly data is not available for the PBSA baseline period, then BtuIn = the heat input 
of fuel used by the system to produce electrical or thermal energy during any one of the three calendar 
years before the year during which the system first generated energy, multiplied by five-twelfths; and 
 
NOxRate = NOx emitted in normal system operation by the project (lbs NOx/MMBtu). 
 

8. Measurement and Verification. 
 
Measurements of the amount of energy saved or generated by each project: 
 

a. shall adhere to the International Performance Measurement and Verification Protocol, March 2002, 
DOE/GO-102002-1554, (IPMVP), or U.S. EPA’s Conservation Verification Protocol; and 
 
b. shall adhere to the measurement and verification provisions of NEPOOL’s Operating Procedure 18 
“Metering and Telemetering” or other provisions acceptable to the Department; and 
 
c. shall make normalization adjustments for energy savings in accordance with the IPMVP, (e.g., to correct 
for increases in lighting capacity in a defined office space, or for weather conditions causing increased or 
decreased load demands); and, 
 
d. may include without limitation, thermodynamic steam table energy extrapolations; the American Society 
of Mechanical Engineers’ Standard for Measurement of Fluid Flow in Pipes Using Orifice, Nozzle, and 
Venturi, (ASME MFC-3M-1989); manufacturers’ efficiency specifications for useful energy 
determinations, or other measurement and verification protocols acceptable to the Department. 
 

9. PBSA Procedures. 
 

a. Any proponent who has not already done so shall establish a NATS account with the EPA in accordance 
with 310 CMR 7.28(8). 
 
b. All applications for allowances shall: 
i.  be submitted on the Department’s Public Benefit Set Aside NOx Allowance Application form; 
 
ii.  describe the project, and explain how the amount of energy saved or generated has been measured, 
verified and calculated; 
 
iii. provide any additional information requested by the Department, including without limitation, site 
information, plans, specifications, drawings, calculations and operation and maintenance procedures; and, 
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 iv. include the following certification signed by a responsible official: 
 
As the project proponent, or the person fully authorized to make this certification on behalf of the project 
proponent, I certify that I personally examined the foregoing information, am familiar with the information 
contained in this application and any attachments thereto and that, based on my inquiry of those persons 
immediately responsible for obtaining the information, I believe that the information contained in this 
application, including without limitation the quantification of the total amount of energy generated or saved 
by the project, is true, accurate and complete.  I am aware that there are significant penalties for submitting 
false information, including possible fines and imprisonment. 

 
10. Timing of Allowances. 
 

a.  Project Start Date.  Only REPs that were built and began generating energy and EEPs that were built and 
in use, or installed and operational, after December 31, 1999 are eligible for allowances from the PBSA 
account. 
 
b. Applications in Calendar Year 2004.  In 2004, applications for PBSA allowances shall be submitted to 
the Department by September 1, 2004.  In 2004, a proponent may apply for PBSA allowances designated 
for year 2003 and year 2004.  The allocation of 2003 allowances will be based on energy saved or 
generated in calendar year 2002.  The allocation of 2004 allowances will be based on energy saved or 
generated in calendar year 2003. 
 
c. Applications in Calendar Year 2005 and Thereafter.  In 2005, and each year thereafter, proponents shall 
submit applications for PBSA allowances to the Department by April 1st of each year.  The designated year 
of the PBSA allowances allocated will correspond to the calendar year in which the application is 
submitted.  The allocation will be based on the energy saved or generated in the calendar year preceding the 
year in which the application is submitted. 

 
d. Annual Applications.  In 2005 and thereafter, a proponent may request allowances for only one year at a 
time.  A separate application shall be submitted annually for each year during which an REP generates 
energy or an EEP saves energy. 
 
e. Useful Life of EEPs.  An EEP is only eligible for allowances for energy saved during the seven years 
immediately following the year during which the EEP was first put in use (in the case of new buildings and 
additions), was first installed (in the case of materials) or first became operational (in the case of equipment 
or procedures). 

 
11.  General Provisions. 
 

a. Limitation.  If more than one proponent submits an application for allowances for the same project for 
the same calendar year, the Department, at its discretion, may refuse to accept such applications. 
 
b. Aggregation.  Proponents may submit an application that aggregates two or more REPs or EEPs that 
individually result in less than one allowance, but that equal at a minimum one whole allowance when 
aggregated.  The Department will not allocate allowances for REPs or EEPs totaling less than one whole 
allowance. 
 
c. Banking and Transferring.  Allowances from the PBSA account may be banked in accordance with 310 
CMR 7.28(9), or transferred in accordance with 310 CMR 7.28(10). 
 
d. Whole Allowances.  All allowances shall be allocated, transferred, or used as whole allowances.  To 
determine the number of whole allowances, the number of allowances shall be rounded down for decimals 
less than 0.5 and rounded up for decimals of 0.5 or greater.  Requests for less than 1 allowance may not be 
rounded up to 1.0. 
 
e. Relationship to Air Pollution Control Regulations.  Proponents applying for allowances from the PBSA 
account are not required to apply for Emission Control Plans or Operating Permits solely on account of said 
application. 
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f. Relationship to Other Laws.  Proponents shall comply with all applicable state and federal laws and 
regulations, including without limitation, M.G.L. c. 93A (regarding the Regulation of Business Practices for 
Consumer Protection); M.G.L. c. 164 (regarding the Manufacture and Sale of Gas and Electricity); 940 
CMR 19.00 et seq. the regulations of the Office of the Attorney General regarding the Retail Marketing and 
Sale of Electricity, and 220 CMR 11.00 et seq., the Rules Governing the Restructuring of the Electric 
Industry.  Subject to 310 CMR 7.28(6)(b)11.f., nothing in 310 CMR 7.28(6)(b) shall be construed to limit 
any rights under M.G.L. c. 164. 
 

(c) Allocation process for new budget units 
Any person who owns, leases, operates or controls a new budget unit may request that the Department 
allocate allowances to the unit from the new unit set-aside account.  Allowances will be allocated to the 
overdraft account for each facility, or for facilities with only one budget unit, to the unit's compliance account.  
No later than October 15 of each year, each budget unit may request that the Department allocate allowances 
to that unit pursuant to 310 CMR 7.28(5)(b).  By November 15 of each year the Department will allocate 
allowances from the new unit set-aside account to new budget units using the following formulae: 

1.   For electric generation: 

(MWh) * (0.2 lbs/MWh) 
 

2000 lbs/ton 

 
Where MWh = Actual net electric output for the current year's control period in megawatt hours. 
 
2.   For steam generation: 

(SO) * (0.44 lbs/MMBtu output) 
 

2000 lbs/ton 

Where: SO = Actual net steam output for the current year's control period in MMBtu. 
 
3.   For units with both electrical and useful steam output, the Department will add the number of 
allowances allocated for each type of output together to determine the total. 

 
(d)   Allocation process for existing budget units 

1.   Except as stated in 7.28(6)(d)3, for each control period from 2003 onward, the Department will 
allocate allowances to existing budget units using the formulae in 7.28(6)(d)1.  Allocations will be made 
by April 1 of each year, three years before the control period the allowances are first usable.  Allowances 
will be allocated to the overdraft account for each facility, or for facilities with only one budget unit, to the 
unit's compliance account.  If a name or Office of Regulatory Information Systems (ORIS) code change 
occurs for a facility after 310 CMR 7.28 is promulgated, the Department will incorporate that change in its 
allocation process. 

a.   For electric generation: 

UUA(y) = 
AEO(y-6, y-5, y-4) * 1.5 lbs/MWh

2000 lbs/ton 
 

UAA(y) = 
UUA(y) * (Allowance available for allocation)

sum of all UUA(y) 
 
b.   For useful steam generation: 

UUA(y) = 
ASO(y-6, y-5, y-4) * 0.44 lbs/MMBtu output

2000 lbs/ton 
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UAA(y) = 
UUA(y) * (Allowances available for allocation)

sum of all UUA(y) 
 
Where: UUA(y) = a unit's unadjusted allocation for year y
 
AEO(y-6, y-5, y-4) = a unit's net electric output in MWh for the average of the two highest control 

periods 6, 5 or 4 years prior to year y 
 
ASO(y-6, y-5,y-4) = a unit’s net steam output in MMBtu for the average of the two highest control 

periods 6, 5 or 4 years prior to year y 
 
UAA(y) = a unit's allocation, adjusted so the total control period allocation does not exceed the 

Massachusetts state trading program budget. 
 
For the control period of 2003 only, the Department will determine allocations using the average net 

electrical or useful steam output for the highest two years from 1994 through 1998 to determine an 
existing budget unit's average output for the above equations.  The Department may use heat input 
providing useful steam output as a surrogate for steam output in the above equation as necessary. 

For units with both electrical and useful steam output, the Department will add the number of 
allowances allocated for each type of output together to determine the total. 

If a budget unit has no operating history during 1994 through 1998, but has commenced operation 
during 1999, then the budget unit will be allocated from the new source set-aside for the 2003 control 
period. 
2.   For budget units with less than three full control periods of historical output the Department will 
determine the Units Unadjusted Allocation (UUA(y))for the above equations according to the following: 

a.   For budget units with less than one full control period of operation: 

AEO(y) = (greater of actual capacity utilization in percent or 0.9) * 3672 h * (nameplate capacity of 
the budget unit in MW). 

 
ASO(y) = (greater of actual capacity utilization in percent or 0.9) * 3672 h * (nameplate capacity of 

the budget unit in MMBtu/h) 
 

b.   For budget units with only one full control period of operation: 

AEO(y) = (electrical output from the one full control period in MWh) 
 
ASO(y) = (useful steam output from the one full control period in MMBtu) 
 

c.   For budget units with two full control periods of operation: 

AEO(y) = (average electrical output from the two full control periods in MWh) 
 
ASO(y) = (average useful steam output from the two full control periods in MMBtu)
 
After a unit has commenced operation, every control period is included in determining whether a unit 

has three full control periods of historical operation, including control periods with an electrical or useful 
steam output of zero. 
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3.   For control periods 2003 through 2005, the existing budget units in Table 1 will receive the allocation 
listed in the table.  Beginning with the allocation for control period 2006, the existing budget units in Table 
1 will be allocated allowances according to the formulae in 7.28(6)(d)1. 

PROPOSED 310 CMR 7.28(6)(d) 
TABLE 1 

NOx Allowance Allocation, 2003 – 2005 

NAME ORIS Code Control Period 
Allowance Allocation

Braintree 01660 76 

General Electric Lynn 10029 60 

MA Bay Transit Authority 10176 6 

MA Water Resources Authority 10823 37 

Peabody 01658 19 

Taunton 01682 92 

 
(e)   After the allowance transfer deadline of November 30 of each year, no person who owns, leases operates 
or controls a budget unit may transfer banked or current year allowances to or from that unit's compliance 
account until all compliance issues are resolved with the Department and the Department releases the 
compliance account. 
(f)   If a person who owns, leases, operates or controls a budget unit reduces the unit's emissions, and 
transfers those emission reductions under 310 CMR 7.00: Appendix A or B to a person not subject to 310 CMR 
7.28 or another NOx allowance trading program approved by EPA, that person (the originator) must surrender 
or retire allowances equal to the emission reductions transferred off-budget.  This surrender or retirement will 
not be made if the unit receiving the emission reductions from a budget unit voluntarily opts in to the 
Massachusetts trading program or other state’s approved trading program.  The opt in must occur prior to the 
use of emission reductions. 
(g)   1.   Any person who owns, leases, operates or controls a new budget unit which repowered an existing 

budget unit, as determined by the Department, must choose one of the following options before the new 
budget unit commences operation: 

a.   receive allowances under 310 CMR 7.28(6) as a new unit, and remit allowances equal to the 
allocation for the existing unit to the Department, if already allocated; or, 
b.   retain the allocation for the existing unit, and receive no allowances from the Department's new 
unit set-aside account for the new budget unit. 

2.   If the person who owns, leases, operates or controls the new budget unit does not indicate to the 
Department before the unit commences operation which option in 310 CMR 7.28(6)(g)1. is chosen, the 
Department will choose an option. 

(h)   An allowance is not a security or other form of property.  An allowance allocation may be separated from 
the budget unit to which it is initially allocated according to the procedures of 310 CMR 7.28(10)(h). 
(i)   After providing an opportunity for public comment, the Department may condition, limit, suspend or 
terminate any allowance or the authorization to emit that an allowance represents. 
(j)   The Department will allocate 473 allowances from EPA’s compliance supplement pool on a pro rata basis 
to those compliance and overdraft accounts that contain banked allowances from 2000, 2001 or 2002 on 
March 1, 2003.  The Department will determine the budget units' pro rata shares by the number of allowances 
banked pursuant to 310 CMR 7.27.  Allowances from EPA’s compliance supplement pool may only be used for 
compliance in the 2003 and 2004 control periods. 

 
(7)   Emission Control Plans and Operating Permits. 

(a)   Emission Control Plan Application Deadlines: 
1.   Any person who owns, leases, operates or controls an existing budget unit(s) must submit an 
emission control plan for Department approval under 310 CMR 7.28 by November 1, 2001. 
2.   Any person who owns, leases, operates or controls a new budget unit must submit an emission 
control plan at least 18 months before the later of May 1, 2003 or the date on which the unit commences 
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operation, if the unit does not have an emission control plan contained in an approval issued by the 
Department under 310 CMR 7.02(1) or 310 CMR 7.00: Appendix A. 
3.   A plan approval under 310 CMR 7.02(1) is not required for construction, substantial reconstruction or 
alteration of the budget unit(s) to comply with 310 CMR 7.28 unless such construction, substantial 
reconstruction or alteration to the facility that includes the budget unit(s) causes an increase in emissions 
of any criteria air pollutant or triggers any other applicable section under 310 CMR 7.02(4)(a) or 310 CMR 
7.02(5)(a). 
4.   All emission control plan applications are subject to the fee regulations and approval timelines 
contained in 310 CMR 4.00. 

(b)   Emission Control Plan Contents.  The emission control plan submitted pursuant to 310 CMR 7.28(7)(a) 
must include at least the following, in a format specified by the Department: 

1.   The name of the company. 
2.   A list of budget units. 
3.   A compliance account identification number for each budget unit. 
4.   The AAR, and AAAR, if applicable, for each budget unit. 
5.   If applicable, the operating practices, control efficiency, design, specifications, and standard operating 
and maintenance procedures for equipment used to meet the requirements of 310 CMR 7.28. 
6.   A monitoring plan which meets the requirements of 310 CMR 7.28(11) and 40 CFR 96.74(b). 
7.   Signature of the AAR or AAAR. 
8.   Identification of the NOx Budget unit, including plant name and the ORIS or facility code assigned to 
the facility by the U.S. Energy Information Administration, if applicable. 
9.   Any other information requested by the Department. 

(c)   The Department will approve emission control plans in two phases.  The submittal deadline for the second 
phase will be contained in the approval for the first phase.  The Department's two-phase approval process 
follows: 

1.   Approval of the detailed monitoring plan required pursuant to 310 CMR 7.28(11); 
2.   Approval of the certification of the monitoring system required under 310 CMR 7.28(11). 

(d)   Revisions to Emission Control Plans. 
1.   If any person who owns, leases, operates or controls a budget unit proposes a change in the 
monitoring methodology pursuant to 40 CFR Part 75 Subpart H, then that person must submit a revised 
monitoring plan to the Department prior to making the modification.  The Department will modify the 
emission control plan upon approval of the revised monitoring plan. 
2.   If any person who owns, leases, operates or controls a budget unit makes any change to the unit's 
approved detailed monitoring plan (represented electronically by the record type 500s), then that person 
must either: 
a.   notify the Department of the change and provide an explanation of the change in the next quarterly 
electronic report; or 
b.   notify the Department of the change, provide an explanation of the change, and submit an electronic 
copy of the revised detailed monitoring plan within two weeks after the next quarterly submittal deadline. 
3.   For any person who owns, leases, operates or controls a budget unit that is also subject to the 
operating permit program under 310 CMR 7.00: Appendix C, the operating permit will be modified upon 
approval of the revision to the emission control plan, in accordance with the procedures in 310 CMR 7.00: 
Appendix (C)(8). 
4.   Allowance transfers under 310 CMR 7.28(10) are not considered revisions to the emission control 
plan. 

 
(8)   NOx Allowance Tracking System (NATS). 

(a)   The NOx Allowance Tracking System (NATS) is EPA's electronic record keeping and reporting system, 
which is the official database for all allowance use, and transfer related to 310 CMR 7.28.  The NATS will track: 

1.   the allowances allocated by the Department to each budget unit; 
2.   the allowances held in each account; 
3.   the allowances used by each budget unit to comply with 310 CMR 7.28 for each control period; 
4.   the compliance and overdraft accounts established for each budget unit to determine compliance with 
310 CMR 7.28 for the unit; 
5.   any general accounts opened by individuals or entities, which are not used to determine compliance 
with 310 CMR 7.28; 
6.   allowance transfers; and, 
7.   deductions of allowances for compliance purposes or to meet any other requirements of 310 CMR 
7.28. 
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(b)   The Administrator will establish a compliance account for each budget unit and an overdraft account, if 
applicable.  The Administrator will give each account an account number and provide the following information, 
at a minimum, associated with each account: 

1.   the name of the account owner, 
2.   the name of the AAR, 
3.   the mailing address of the AAR, and 
4.   the phone number of the AAR. 

(c)   The Administrator will also establish general accounts upon request.  Any person or group may open a 
general account.  An AAR must be designated for each general account.  The AAR will be officially designated 
when the Administrator receives a complete application.  That representative has the same obligations as an 
AAR designated by a budget unit, as applicable.  The application for a general account shall be submitted in a 
format prescribed by the Administrator, must be signed and dated by the AAR for the general account and 
must contain the following statement (verbatim): "I certify that I was selected as the NOx authorized account 
representative or the NOx alternate authorized account representative, as applicable, by an agreement that is 
binding on all persons who have an ownership interest with respect to allowances held in the general account.  
I certify that I have all the necessary authority to carry out my duties and responsibilities under the NOx 
Allowance Trading Program on behalf of such persons and that each such person shall be fully bound by my 
representations, actions, inactions, or submissions and by any order or decision issued to me by the 
Administrator or a court regarding the general account." 
(d)   Only an AAR can request transfers of allowances from an account.  For each account, one AAR must be, 
and one alternate may be, identified to represent the budget unit, or the owner of a general account.  The AAR 
is responsible for all transactions and reports submitted to the NATS. 
(e)   The AAR will be officially designated when the Administrator receives a complete account certificate of 
representation, submitted in a format prescribed by the Administrator, containing, at a minimum, the following 
information: 

1.   identification of the budget unit by plant name, state and unit number for which the certification of 
representation is submitted; 
2.   the name, address, telephone and facsimile number of the AAR and any alternate; and 
3.   a list of owners, lessees, operators and controllers of the budget unit. 
The AAR must submit a revised application when any of the above information changes. 

(f)   The account certificate of representation must be signed and dated by the AAR for the budget unit and 
must contain the following statement (verbatim): "I certify that I was selected as the NOx authorized account 
representative or alternate NOx authorized account representative, as applicable, by an agreement binding on 
the owners, lessees, operators and controllers of the NOx budget unit.  I certify that I have all the necessary 
authority to carry out my duties and responsibilities under the NOx Allowance Trading Program on behalf of the 
owners, lessees, operators and controllers of the NOx budget unit(s) and that each such owner, lessee, 
operator and controller shall be fully bound by my representations, actions, inactions, or submissions and by 
any decision or order issued to me by the permitting authority, the Administrator, or a court regarding the unit." 
Designation of an AAR for each budget unit must be completed by the first submission requirement under 310 
CMR 7.28.  Submitting a revised account certificate of representation pursuant to 40 CFR 96.12 can designate 
a new AAR.  The Administrator will confirm the change of AAR in writing once the change is recorded in the 
NATS. 
(g)   Each unit account will have a unique identification number, and the Administrator will assign each 
allowance a unique serial number.  Each allowance serial number will also indicate the first year it may be used 
for compliance with 310 CMR 7.28. 
(h)   Any objections concerning the AAR and AAAR are subject to the provisions of 40 CFR 96.14 and 96.51. 
(i)   The AAR or AAAR must include the certification statement in 310 CMR 7.28(10)(c)2 in all submissions. 
(j)   The Administrator may, at his or her sole discretion and on his or her own motion, correct any error in any 
NOx Allowance Tracking System account.  Within 10 business days of making such correction, the 
Administrator will notify the AAR for the account. 

 
(9)   Allowance Banking. 

(a)   Allowances may be banked for future use in a compliance, overdraft or general account. 
(b)   Any allowance not retired or used for compliance with 310 CMR 7.28 in a given year, will be retained in a 
compliance, overdraft or general account and designated as a "banked" allowance. 
(c)   Banked allowances may be used for compliance with 310 CMR 7.28 in accordance with the following 
requirements: 



310 CMR 7.28 – unofficial version as of July 2, 2004 
Page 18 of 22 

1.   By May 1 of each year, the total number of banked allowances in all of the states' trading programs 
will be determined by the Administrator and used to determine how banked allowances may be used in 
the current year as follows: 

a.   If the total number of banked allowances is less than or equal to 10% of the total of states' 
trading program budgets for the current year's control period, all banked allowances may be used 
for compliance with 310 CMR 7.28 on a 1- for-1 basis. 
b.   If the total number of banked allowances exceeds 10% of the total of states' trading program 
budgets for the current year's control period, banked allowances in each NATS compliance, 
overdraft and general account will be subject to the following: 

i.   A ratio will be established according to the following formula: 

0.10 x the total of states' trading program budgets 
 

the total number of banked allowances in NATS 

ii.   The ratio calculated in 310 CMR 7.28(9)(c)1.b.i. will be applied to the banked allowances in 
each account.  The resulting number is the number of banked allowances in the account that 
can be used in the current year's control period on a 1-for-1 basis.  Allowances in excess of 
that number, if used, must be used on a 2-for-1 basis. 

2.   The Administrator will notify the AAR for each account of the ratio which must be applied to banked 
allowances to determine the number of banked allowances available for use in the current year's control 
period on a 1-for-1 basis, and the number of banked allowances available for use in the current year's 
control period on a 2-for-1 basis. 

 
(10)   Allowance Use and Transfer. 

(a)   An allowance is a limited authorization to emit one ton of NOx during a specified control period or any 
control period thereafter.  An allowance is usable only for complying with the provisions of 310 CMR 7.28 and 
may be bought, sold or traded at any time in accordance with 310 CMR 7.28. 
(b)   A budget unit may only use allowances designated for that control period year or banked allowances for 
compliance with 310 CMR 7.28.  Allowances must be in the budget unit's compliance or overdraft account as of 
the allowance transfer deadline, or transferred into the compliance or overdraft account by an allowance 
transfer request submitted by the allowance transfer deadline in accordance with 310 CMR 7.28(10)(c) through 
(e). 
(c)   An allowance transfer will occur as follows: 

1.   The transfer request must be on a form, or electronic media, in a format determined by the 
Administrator.  The request must be submitted to the Administrator and include, at a minimum: 

a.   The account numbers identifying both the originating account and the destination account; 
b.   The names and addresses associated with the AARs of the originating account and the 
destination account; and, 
c.   The serial number for each allowance or range of allowances being transferred. 

2.   The transfer request must be signed and dated by the AAR for the originating account.  The AAR for 
the originating account must provide a copy of the transfer request to each person who owns, leases, 
operates or controls the budget unit.  To be considered correctly submitted, the request for transfer must 
include the following statement of certification (verbatim): 

a.   For general accounts: "I am authorized to make this submission on behalf of the persons having 
an ownership interest with respect to the NOx allowances held in the general account.  I certify 
under penalty of law that I have personally examined, and am familiar with, the statements and 
information submitted in this document and all its attachments.  Based on my inquiry of those 
individuals with primary responsibility for obtaining the information, I certify that the statements and 
information are to the best of my knowledge and belief true, accurate, and complete.  I am aware 
that there are significant penalties for submitting false statements and information or omitting 
required statements and information, including the possibility of fine or imprisonment." 
b.   For compliance and overdraft accounts: "I am authorized to make this submission on behalf of 
the owners, lessee, operators or controllers of the NOx budget units for which the submission is 
made.  I certify under penalty of law that I have personally examined, and am familiar with, the 
statements and information submitted in this document and all its attachments.  Based on my inquiry 
of those individuals with primary responsibility for obtaining the information, I certify that the 
statements and information are to the best of my knowledge and belief true, accurate, and complete.  
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I am aware that there are significant penalties for submitting false statements and information or 
omitting required statements and information, including the possibility of fine or imprisonment." 

(d)   Transfer requests will be processed by the Administrator in order of receipt. 
(e)   The Administrator will verify the following: 

1.   Each allowance listed in the transfer request is held by the originating account at the time the transfer 
will be recorded; 
2.   The acquiring party has an account in the NATS; and, 
3.   The transfer request was filed by the person named as AAR for the originating account. 

(f)   Valid allowance transfers, after verification by the Administrator, will be recorded in the NATS by deducting 
the specified allowances from the originating account and adding them to the acquiring account. 
(g)   The Administrator will notify the AAR for the originating account of an allowance transfer.  Notification may 
be made on paper or electronically and will include: 

1.   The effective date of the transfer; 
2.   The identity of the originating account and the acquiring account by name as well as account number; 
and, 
3.   The number of allowances transferred and their serial numbers, or 
4.   The reason for failure if the transfer is not recorded. 

(h)   If the AAR for a budget unit determines that some or all allocated allowances should be transferred to 
another budget unit's compliance account, overdraft account or general account for the remainder of the 
current control period, then the AAR of the originating account must submit to the Administrator a request for 
transfer that states this intent.  A request for transfer of allowances for the remainder of the control period must 
comply with 310 CMR 7.28(10)(c).  In addition, the request must be submitted to the Department with a letter 
requesting that future allowance allocations be made directly to the acquiring account. 
(i)   Any AAR shall make available to the Department, upon request, information regarding transaction cost and 
allowance price. 

 
(11)   Emission Monitoring. 

(a)   General Requirements.  Any person who owns, leases, operates or controls a budget unit must comply 
with the following, as applicable: 

1.   Any person who owns, leases, operates or controls a budget unit that commences operation before January 1, 
2002 shall install, operate and successfully complete all applicable certification testing requirements for monitoring 
heat input, NOx emission rate and NOx mass emissions pursuant to the requirements of 40 CFR Part 75 Subpart H by 
May 1, 2002. 
2.  Any person who owns, leases, operates or controls a new budget unit which commences operation on or after 
January 1, 2002, shall install, operate and successfully complete all applicable certification testing requirements for 
monitoring heat input, NOx emission rate and NOx mass emissions pursuant to the requirements of 40 CFR Part 75 
Subpart H, as in effect on July 2, 2004, by the later of the following dates: May 1, 2002; or, the earlier of 90 unit 
operating days, or 180 calendar days after the date the unit commences commercial operation. 
 
3.   Any person who owns leases, operates or controls a budget unit may petition the Department and 
EPA pursuant to 40 CFR 75.70(h) to use an alternative monitoring methodology. 
4.   All monitoring systems are subject to initial performance testing and periodic calibration, accuracy 
testing and quality assurance/quality control testing as specified in 40 CFR Part 75 Subpart H. 
5.   During a period when valid data is not being recorded by a monitoring system approved under 310 
CMR 7.28, the missing or invalid data must be replaced with default data in accordance with the 
provisions of 40 CFR 75.70(f). 
6.   NOx emissions data must be reported to the NOx Emissions Tracking System (NETS) in accordance 
with 310 CMR 7.28(13). 
7.   Budget units must report data pursuant to the requirements of 310 CMR 7.28(11) for every hour. 
8.   Any person who owns, leases, operates or controls a new budget unit must determine, record and 
report NOx mass, heat input (if required for purposes of allocation) and any other values required to 
determine NOx mass (e.g., NOx emission rate and heat input or NOx concentration and stack flow) using 
the provisions in 40 CFR 75.70(g) from the date and hour the unit commences operation until all required 
certification tests are successfully completed. 

(b)   Notification.  Any person who owns, leases, operates or controls a budget unit subject to 310 CMR 7.28 
must comply with the notification requirements in 40 CFR 75.61, where applicable. 
(c)   The Department and the Administrator will follow the procedures of 40 CFR 75.70(h) on petitions for using 
alternative monitoring procedures from 40 CFR 75. 
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(12)   Record Keeping. (a)   Any person who owns, leases, operates or controls a budget unit must keep all 
measurements, data, reports and other information required by 310 CMR 7.28 for five years, or any other period 
consistent with the budget unit's operating permit. 

(13)   Reporting. 
(a)   The AAR must submit quarterly reports for each calendar quarter beginning with: 

1.   For units commencing operation prior to May 1, 2002, the earlier of the calendar quarter that includes 
the date of initial certification or, if the certification tests are not completed by May 1, 2002, the partial 
calendar quarter from May 1, 2002 through June 30, 2002.  Data shall be recorded and reported from the 
earlier of the date and hour corresponding to the date and hour of certification or the first hour on May 1, 
2002; or 
2.   For a unit that commences operation on after May 1, 2002, the calendar quarter in which the unit 
commences operation, data shall be reported from the date and hour the unit commenced operation. 

(b) The Authorized Account Representative (AAR) for each budget unit using CEMS shall submit to the EPA all 
emissions and operating information for each calendar quarter of each year in accordance with the standards specified in 
40 CFR Part 75 Subpart H and 40 CFR 75.64, both as in effect on July 2, 2004.  For budget units not using CEMS, reports 
shall be submitted only for the control period portion of the second and third quarters of each calendar year 
(c)   The quarterly reports must contain the following information as applicable: 

1.   For units subject to an Acid Rain Emissions limitation, quarterly reports shall include all of the data 
and information required in 40 CFR Part 75 Subpart H for each NOx Budget unit (or group of units using a 
common stack) as well as information required in 40 CFR Part 75 Subpart G. 
2.   For units not subject to an Acid Rain Emissions limitation, quarterly reports are only required to 
include all of the data and information required in 40 CFR Part 75 Subpart H for each NOx Budget unit (or 
group of units using a common stack). 

(d)   Should a budget unit be permanently shut down, the Department will grant an exemption from the 
requirements of 310 CMR 7.28 upon request from the budget unit's AAR, and provided the shutdown is part of 
an approved emission control plan or approved under 310 CMR 7.00: Appendix B.  The request must include an 
identification of the budget unit being shut down, and the date of shutdown.  Department approval of the 
request for shutdown exemption will be sent to the AAR, and the Administrator, and may contain conditions as 
deemed necessary by the Department. 
(e)   By October 31of each year, any person who owns, leases, operates or controls a new or existing budget 
unit shall report to the Department each facility's metered net electric and useful steam output for that year's 
control period.  Net electric output must be reported in megawatt-hours, and steam output in MMBtu.  If data for 
steam output is not available, the person may report heat input providing useful steam output as a surrogate for 
steam output. 
 

(14) Compliance Determination at the End of a Season 
(a) The data reported to the Administrator by the AAR for a budget unit in accordance with 310 CMR 7.28(13), 
and the allowance allocations and transfers recorded in the NATS 
compliance or overdraft account for that budget unit, are the basis for determining compliance with 310 CMR 
7.28. 
(b) Each year by November 30, the AAR for each budget unit may request that the Administrator deduct current 
year allowances from the compliance or overdraft account equivalent to the NOx emissions from the budget unit 
in the current control period.  The request must be submitted by the AAR to the Administrator no later than the 
allowance transfer deadline (November 30).  The request must identify the compliance or overdraft account from 
which the deductions should be made, and if desired, the serial numbers of the allowances to be deducted.  If no 
serial numbers are identified, the Administrator will deduct allowances in the following order: current year 
allowances allocated to the account; current year allowances transferred to the account; banked allowances 
allocated to the account; and, banked allowances transferred to the account.  Banked allowances may be used in 
place of current year allowances subject to the conditions in 310 CMR 7.28(9). 
(c) The Administrator will determine whether there are sufficient allowances in the compliance or overdraft 
account to cover the control period NOx emissions.  Regardless of the AAR's request to the Administrator to 
deduct allowances pursuant to 310 CMR 7.28(14)(b), the Administrator will deduct a number of allowances equal 
to the current control period's NOx emissions, rounded to the nearest whole ton, from the budget unit's 
compliance or overdraft account. 
(d) Should the emissions of the budget unit in the current control period exceed the allowances in the budget 
unit's compliance or overdraft account available for compliance for the control period, the AAR is responsible for 
obtaining additional allowances by the allowance transfer deadline.  The total number of allowances in the 
compliance or overdraft account, including allowance transfers submitted to the Administrator in accordance with 
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310 CMR 7.28(10) by the allowance transfer deadline, must equal or exceed the control period emissions of NOx 
rounded to the nearest whole ton. 
(e) If the total number of allowances in the budget unit's compliance or overdraft account available for compliance, 
including allowance transfers submitted to the Administrator by the allowance transfer deadline in accordance 
with 310 CMR 7.28(10), does not equal or exceed the control period emissions of NOx from that budget unit, the 
Department will apply deduction penalties according to 310 CMR 7.28(16), and may take any additional 
enforcement action it deems appropriate. 
(f) The Department or the Administrator may review and conduct independent audits concerning any compliance 
certification or any other submission under the 310 CMR 7.28 NOx Allowance Trading Program and make 
appropriate adjustments of the information in the compliance certifications or other submissions.  The 
Administrator may deduct NOx allowances from, or transfer NOx allowances to, a unit’s compliance account or 
overdraft account based on the information in the compliance certifications or other submissions as audited. 

 
(15) Compliance Certification 

(a) For each control period, the AAR for the budget unit shall submit an annual compliance certification report to 
the Department and the Administrator. 
(b) The compliance certification report shall be submitted no later than the allowance transfer deadline (November 
30) of each year. 
(c) The compliance certification shall contain the following elements, in a format prescribed by the Administrator: 

1. Identification of the budget unit, including name, unit address, name of AAR and NATS account 
number. 
2. At the AAR's option, the serial numbers of the NOx allowances that are to be deducted from each unit's 
compliance account for the control period, and the percent of allowances to be deducted for each unit on 
a common stack. 
3. A statement that emissions data have been submitted to 
the Administrator in accordance with the procedures established 
in 310 CMR 7.28(13) and in conformance with the requirements of 
the Administrator. 
4. A statement that the budget unit holds sufficient current year or banked allowances available under 40 
CFR 96.54 in its compliance or overdraft account for the control period, as of the allowance transfer 
deadline, to equal or exceed the recorded emissions for the control period. 
5. A statement certifying that the monitoring data reflected operations at the budget unit. 
6. A statement that all emissions from the budget unit were accounted for, either through the applicable 
monitoring or through application of the appropriate missing data procedures and reported in the quarterly 
reports.  If provisionally certified data were reported, the NOx AAR must indicate whether the status of all 
provisionally certified data was resolved and the unit's compliance status was determined subsequent to 
the change all necessary quarterly reports were submitted. 
7. A statement indicating whether there was any changes in the method of operation of the budget unit or 
the method of monitoring the budget unit during the current year.  If a change must be reported, then 
specify the nature of the change, the reason for the change, when the change occurred, and how, 
including what method was used to determine emissions when a change mandated the need for monitor 
re-certification. 
8. A certification statement stating (verbatim): "I am authorized to make this submission on behalf of the 
owners, lessees, operators and controllers of the NOx Budget units for which the submission is made.  I 
certify under penalty of law that I have personally examined, and am familiar with, the statements and 
information submitted in this document and all its attachments.  Based on my inquiry of those individuals 
with primary responsibility for obtaining the information, I certify that the statements and information are to 
the best of my knowledge and belief true, accurate, and complete.  I am aware that there are significant 
penalties for submitting false statements and information or omitting required statements and information, 
including the possibility of fine or imprisonment." 

(d) The Department may verify compliance by whatever means necessary, including but not limited to: 
1. Inspection of a unit's operating records; 
2. Obtaining information on allowance deduction and transfers from the NATS; 
3. Obtaining information on emissions from the NETS; 
4. Testing emission monitoring devices; and, 
5. Requiring the person who owns, leases, operates or controls a budget unit to conduct emissions 
testing under the supervision of the Department. 

 
(16) Penalties 
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(a) If the total tons of NOx emitted from a budget unit exceed the number of current year or banked allowances 
available under 40 CFR 96.54 for the control period as of the allowance transfer deadline, the Administrator will 
automatically deduct allowances from the budget unit's allocation for the next control period at a rate of 3 
allowances for every 1 ton of excess emissions. 
(b) The penalty provisions in 310 CMR 7.28(16)(a) are in addition to any applicable enforcement provisions. 

 
(17) Account Maintenance Fees – Reserved 
 
(18) Audit 

(a) The Department will conduct, or have conducted, an audit of the implementation of the NOx Allowance 
Trading Program beginning in 2006 and every three years thereafter to ensure that the program is providing 
expected performance with regards to emissions monitoring and allowance use.  The audits will include, as 
appropriate, confirmation of the accuracy of emissions reporting through validation of CEMS and data acquisition 
systems at budget units, and review of allowance transfer and use by budget units.  Each audit will examine the 
extent to which banked allowances have, or have not, contributed to emissions in excess of the state trading 
program budget for a given control period. 
(b) In addition to the Department audit, the Department may request a third party audit of the program. 
(c) Should an audit result in recommendations for revisions at a state level, the Department will consider the audit 
recommendations, in consultation with the other states in the NOx allowance program, and if necessary, propose 
the appropriate revisions as changes to current procedures or modifications to 310 CMR 7.00. 

 


